
 
 

Briefing for the Public Petitions Committee 
 
Petition Number: PE1210
 
Main Petitioner: I Chambers 
  
Subject: Calls on the Parliament to urge the Scottish Government to ensure 
that the rights granted under the Succession (Scotland) Act 1964 are enforced 
and that any beneficiary who has been denied their rights due to non 
compliance with the Act are identified and compensated. 
 
Background 
The law of succession is concerned with the transmission of rights in property 
from a person who has died to another person(s).1  The law of intestate 
succession (where no will is left) is regulated largely by statute2; the law of 
testate succession (where a will is left) is based mainly on common law 
principles, although statutory rules may also apply.3

 
The Succession (Scotland) Act 1964, which came into force on 10 September 
1964, governs the law relating to intestate succession.  The 1964 Act was 
designed to bring the law of intestate succession into line with modern social 
conditions.  In particular it radically improved the position of surviving spouses 
and removed the principle whereby the eldest son inherited all the land. The 
law makes a distinction between heritable and moveable property in the 
calculation of legal rights on succession in Scotland.  The law provides that 
the legal rights of the surviving spouse, and any children, of the deceased 
person may only be claimed from the moveable estate of the deceased. 
 
The SLC undertook a detailed review of the current law relating to succession 
and published a Report on Succession in 1990.  With the exception of one 
minor technical recommendation,4 the report’s recommendations were not 
implemented.  However, reform of the law of succession was revived as a 
medium term project of the SLC in their Seventh Programme of Law Reform 
(covering 2005-2009).  
 
The SLC published a Discussion Paper on Succession (DP136) in August 
2007.  The Discussion Paper took into account views expressed in a public 
opinion survey published in mid 2005 as well as feedback provided by 
practitioners and academics.  It examined two principal issues: the division of 
intestate estates where the deceased is survived by a spouse or civil partner 
and by other close relatives such as children, parents or siblings; and the 
claims which immediate relatives should have to the deceased’s estate where 
left little or nothing by a will.  The SLC is currently considering responses to 

                                                 
1 H. Hiram, The Scots Law of Succession, 2nd Edition, page 19 
2 The Succession (Scotland) Act 1964 is the principal piece of legislation 
3 H. Hiram, The Scots Law of Succession, 2nd Edition, page 10 
4 Implemented by section 19 of the Family Law (Scotland) Act 2006. 
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the discussion paper with a view to completing its report around the end of 
2008. 
 
Trusts 
The current law of trust is based to a large extent on the Trusts (Scotland) Act 
1921 which was amended by the Trusts (Scotland) Act 1961. 
 
A trust is the legal relationship which arises when property is transferred by 
one person (“the truster”) to another other (“the trustee”) to hold and 
administer for a third (“the beneficiary”). 
 
There are many different forms and categorisations of trust.  Public and 
private trusts, charitable trusts, administrative trusts, accumulation and 
maintenance trusts and trusts for disabled persons.  Trusts may be 
established in the event of personal bankruptcy, to retain family wealth, to 
administer pension funds or for a range of other purposes. 
 
There is no general requirement on trustees to make information publicly 
available (such as publishing accounts or AGM minutes), although specific 
trusts may include such provisions.  The trustees must keep proper accounts.  
Accounts must be audited at reasonable intervals as a matter of prudent 
administration.  The beneficiaries have a right to see the trust accounts and 
are entitled to ensure that the trust has been properly administered.5  If 
necessary, this right may be enforced by way of court action. 
 
The Scottish Law Commission’s wide-ranging review of Trust Law is ongoing.  
http://www.scotlawcom.gov.uk/html/cptrusts.htm and this review is likely to 
inform any government activity in this area. 
 
Although the Scottish Law Commission is currently examining both 
succession and trust law, it is not clear whether the concerns raised by the 
petitioner are addressed by either of these reviews. 
 
Scottish Parliament Action 
At its meeting on 18 September 2007, the Public Petitions Committee agreed 
to close consideration of petition PE994 by Margaret McCabe calling on the 
Parliament to review the Succession (Scotland) Act 1964 in relation to the 
statutory right of surviving children to part of the deceased's moveable estate 
on the basis that the Scottish Law Commission is currently reviewing the law 
of succession. 
 
On 27 May 2008, the Public Petitions Committee agreed to suspend 
consideration of petition PE1154 by Mary McIlroy Hipwell calling on the 
Parliament to urge the Scottish Government to amend the Succession 
(Scotland) Act 1964 to allow a person, in their will, to leave their whole estate 
to a surviving spouse or civil partner and to abolish the right of adult children 
to then claim on that estate until the Scottish Law Commission has published 

                                                 
5 Stair, Volume 24 – Trusts, Trustees and Judicial Factors, para 195 

 2

http://www.scotlawcom.gov.uk/html/cptrusts.htm
http://www.scottish.parliament.uk/business/petitions/docs/PE994.htm
http://www.scottish.parliament.uk/business/petitions/docs/PE1154.htm


 

its report on succession and to invite the Scottish Government to respond on 
how and when it will take forward this matter. 
 
Scottish Executive Action 
In its response to petition PE1154, the Scottish Government accepted that 
succession law, in certain respects, no longer meets or reflects the 
expectations of society, noted that the Scottish Law Commission is due to 
report to Ministers towards the end of the year but indicated that until the 
report is available, and its recommendations considered, it would not be 
possible to comment on how and when this matter, along with the other areas 
which will be covered in the report, will be taken forward.  
 
 
Richard Hough 
Senior Research Specialist 
October 2008 
 
SPICe research specialists are not able to discuss the content of petition briefings with 
petitioners or other members of the public. However if you have any comments on any 
petition briefing you can email us at spice@scottish.parliament.uk
 
Every effort is made to ensure that the information contained in petition briefings is correct at 
the time of publication. Readers should be aware however that these briefings are not 
necessarily updated or otherwise amended to reflect subsequent changes. 
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